United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


BRIEF FOR APPELLANT AND JOINT APPENDIX 
Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,754 


MAYCEL W. FITZGERALD, 
Appellant, 


ROBERT W. McCHESNEY, 
Trustee, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HENRY M. FOWLER 


cn z 534 Investment Building 
FILES = May 211963 Washington 5, D. C. 


Attorney for Appellant. 


G) i 
7 Lathe ( 


PV aceBr oe, 
CLERK = 


(i) 


STATEMENT OF QUESTIONS PRESENTED 


In accordance with Rule 15 of the Rules of this Court, Appellant 


states and she will rely on the following points on appeal: 


The lower Court erred in granting summary judgment 
upholding the validity of theTrust Agreement dated April 
21, 1960 and more specifically Article Second of said 
Trust Agreement as not being against public policy and 
in holding that the instrument is sufficiently definite 

and certain and sufficiently sets forth the beneficiaries 
So as to be capable of enforcement and that there 

are beneficiaries named therein capable of claiming 

the benefits of said trust who could come into court 

and compel the trustee to pay such benefits to them 

in the event decedent's children are not educated in 

the Catholic religion or do not attend the Catholic schools. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The Trust Agreement Dated April 21, 1960, is Void, 
Invalid and of No Effect as Same is seen Public 
Policy . 


The Trust Agreement Dated April 21, 1960, is Void, 
Invalid and of No Effect for Uncertainty, Indefiniteness ' 
and Want of an Ascertained Beneficiary or Beneficiaries . 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellee, plaintiff below, filed a Complaint in the United States 
' District Court for the District of Columbia, C. A. No. 964-62, asking 
for a Declaratory judgment to determine the validity of certain Trust 
provisions and authority of trustee thereunder. Answer was filed by 
appellant, defendant below, setting forth that said trust agreement 
was void and of no effect. . Appellee then: filed-a:motion for 
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Summary judgment to which Appellant filed an answer and opposition 
claiming that said trust agreement was void, invalid and of no effect, 
as against public policy and that said trust agreement was too vague, 
indefinite, uncertain and incapable of being carried out and asking the 
Court to find in favor of defendant. The motion came on for 

hearing and the Court found im favor of Appellee petitioner granting 
motion for summary judgment holding that Article Second of said Trust 
Agreement was valid and enforceable. An appeal was duly noted by 
appellant. 


STATEMENT OF THE CASE 


This is a case wherein decedent, Francis E. Fitzgerald, father 
of three minor children, executed a Trust Agreement, dated April 21, 
1960, in which agreement, among other things, leaves his estate in 
trust for the benefit of his wife and his three minor children, PROVIDED, 
that said children shall be raised in and according to the Roman Catholic 
religious teaching and in Catholic schools, otherwise the Trustee, if 
not satisfied that said children are being so raised shall have the auth- 
ority, in his absolute discretion, to use the corpus and income of said 
trust estate for the welfare of any Child or children being cared for by 
any Catholic charitable order or institution until the youngest of 
Grantor's children shall have reached the age of 21 years, at which 
time the entire net trust estate shall be distributed to such charitable 
order or institution as to said Trustee shall seem appropriate. 


That at the time of executing said Trust Agreement decedent's 
children were 7, 11 and 12 years of age. 


On September 28, 1962 the Trustee filed a motion for a Summary 
Judgment asking the Court to enter a summary judgment declaring that 
Article Second, Subsections "A" and "B" are valid and that Plaintiff- 
Trustee has the authority and duty under said Article and subsections 
to administer the Trust in accordance with the provisions therein in 
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view of the fact decedent's said children were not being raised in and 
according to the Roman Catholic religious teaching and not attending 
Catholic schools, to which motion opposition was filed by defendant 
wife on the ground these provisions were void, invalid and of no effect 
as against public policy and were too vague, indefinite, uncertain and 
incapable of being enforced. 


A stipulation as to testimony was agreed upon by counsel and filed 
in this case as such, the testimony of defendant, Maycel Ww. Fitzgerald, 
being that, as the mother of decedent Grantor's three minor children, 
she was supporting and maintaining said children since Grantor's death; 
that decedent Grantor had been previously married and when he married 
defendant he told her that his being a Catholic he would be excommunicated 
from the Catholic Church and could not participate in the communion 
or receive the last rites of the Catholic Church until he discontinued 
living with her as husband and wife; that decedent for a long period of 
time did not attend the Catholic Church or any other church but that 
when he suffered a second heart attack in 1956 he did discontinue marital 
relations with defendant in order that he: might receive the last rites 
and communion; that defendant and their children were then attending 
the Protestant Church; that said children, although baptised in the Catholic 
Church never attended the Catholic Church and never attended the 
Catholic schools but on the contrary had always attended the Public 
schools and the Protestant Church making excellent progress in said 
schools; that decedent Grantor never insisted that his children attend 
the Catholic Church nor did he take them to the Catholic: Church or any 
other church and inasmuch as said children were receiving no religious 
training defendant took them with her to the Protestant Church which she 
was attending and which Sunday school they regularly attended while 
decedent father was living and for a long time prior to his death 
and which they were still attending at the time of his death and still 


attending; that decedent and defendant were not married in the Catholic 
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Church but were married by a Justice of the Peace and that she never 
agreed to rear her children in the Catholic Church and that there was 
absolutely no agreement of any kind between decedent Grantor and 
defendant wife in regard to church affiliations for the children. 


That Plaintiff's stipulated testimony stated that approximately 
one year before the execution of the Trust Agreement decedent con- 
sulted him in respect to domestic difficulties arising out of decedent's 
efforts to right his conscience and return to faithful performance of 
his obligations as he saw them, under the teachings of the Catholic 
Church both as to himself and as to the training of his children and 
felt that a voluntary separation would be in order in which he was un- 
successful but this notwithstanding decedent reconciled himself with 
the Church expressing the desire that his children become faithful 
to the teachings of the Catholic Church at which time he tried to arrange 
for their admission to a Parochial school. 


No other testimony was adduced and the case argued and submitted. 


The Court filed a memorandum on December 21, 1962 granting 
plaintiff's motion for summary judgment and on January 29, 1963 signed 


an order granting plaintiff's motion for summary judgment in which 
the Court held that Article Second and more especially Section "B" of 
said Article to be valid and enforceable. 


This appeal followed. 


SUMMARY OF ARGUMENT 


The Trust Agreement dated April 21, 1960 is void, invalid and of 
nc effect, as being against public policy. 


Said Trust Agreement is void, invalid and of no effect for uncertain- 
ty, indefiniteness and for want of an ascertained beneficiary or benefic- 
iaries. 
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Article Second, Section "A" in which Grantor attempts to set 
up a trust whereby his minor children receive the benefits thereof 
only should they be raised in and according to the Roman Catholic 
religious teaching, and in Catholic schools, created a trust clearly 
against public policy and attempted to delegate to his Trustee to do 
something, that he, the Grantor, wouldn't do and didn't do while he was 
living, and by so doing he is denying his three minor children, his own 
flesh and blood, the rights they are entitled to, that of support, main- 
tenance and education. 


The provision contained in said Trust Agreement is void as 
tending to bar the exercise of religious freedom and contrary to 
public policy. 


Article Second, Provision ''B" sec. 1 of said Trust Agreement is 
void, invalid and of no effect for uncertainty, indefiniteness and for 
want of an ascertained beneficiary or beneficiaries so designated and 
described as to be capable of indentification. 


The beneficiaries for whose use the gift was intended are un- 


defined and fails to designate such beneficiary or beneficiaries who are 
capable of coming into Court and compelling the Trustee to execute 

the trust in his or their favor and no persons exist having in themselves 
a vested equitable interest which they are capable of ascertaining in 

a Court of Equity and such a trust could not be enforced in a Court 

of Equity. 


The power of appointment: conferred upon the Trustee is a mere 
naked power depending upon his discretion or his desire and intent to 
carry out. | 


The Trust Agreement Dated April 21, 1960, 
is Void, Invalid and of No Effect as Same is 
Against Public Policy. 


Article Second, Section "A" of said Trust Agreement states: 


"It being the Grantor's moral obligation to do 
what may be possible to raise his children in 
and according to the Roman Catholic religious 
teaching, and in Catholic schools, where pract- 
icable, the Trustee shall, so long as he be 
satisfied that said children are being so raised, 
administer this Trust Estate as follows: (1) 
The entire income and corpus shall, subject to 
the provisions of Paragraph (2) Article Second 
(A), be administered for the support, main- 
tenance, education and welfare of the said 
children and each of them, until the surviving 
youngest of said children in being at the date 
of this instrument shall have reached the age 
of 21 years, at which time the entire net trust estate 
shall be distributed to the said wife of the 
Grantor, if then living, or, if not, then in equal 
shares, share and share alike to such of the 
children (natural or adopted) of the Grantor 
and Maycel W. Fitzgerald as may then be 
alive. (2) In the absolute discretion of the 
Trustee, the trust estate shall be available for 
the support and maintenance, and welfare of the 
said Maycel W. Fitzgerald, taking into consid- 
eration her other means." 


What moral obligation was so important to grantor? "To do what may 
be possible to raise his children in and according to the Roman Catholic 
religious teaching and Catholic schools, where practicable". If this 
was so important to this father why did he shirk this obligation for 

SO many years and why did he excommunicate himself from the Catholic 
Church? And why didn't he attend the Catholic Church and take his 
children to the Catholic Church or some other church during their 
tender and formative years? Why didn't he enter them in the Catholic 
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schools when they first started to school? He thought nothing of his 
moral obligation then. 


This father, Grantor, allowed his children to attend the public 
schools from kindergarten right on up through the grades and were 
continuously attending the Protestant Church with their mother due 
to the fact he never saw fit to see that his children had a religious ed- 
ucation and all of a sudden, when his three children reach the ages of 
7, 11 and 12, and after they had been regularly attending the Protestant 
Church and public schools for a period of years and only when he has 
a heart attack his moral obligation confronts him he then wants to 
change the whole life of his children, their religious teachings and in- 
terrupt their public school education which was progressing highly 
satisfactorily, by a Trust agreement denying them of their rightful 
maintenance and support, denying them the food and clothing they 
would have been entitled to and he would have been obliged to have 
provided them with had he been living. The right to maintenance and 
support is not only a God given right but a statutory right from the 
father while living and certainly should be entitled thereto from his 
estate. 


Citing Corpus Juris 65, Page 333,Sec. 2: "A condition that the 
beneficiary of a trust be reared in a certain faith is void". 


First it will be noted that the stipulated testimony clearly shows 
that Grantor, father of these children, did not himself attend the Catholic 
Church or any other church for a long period of time after marriage 
and the birth of his children and more especially at a time when 
these children needed religious training and church affiliations. That 
he did not attend church from the day he was married until some fifteen 
years later, in 1956 when he had a heart attack, after his three children 
were born and well advanced in years and school. That in 1956 he 
discontinued marital relations with defendant wife, the mother of these 


children and the woman who helped him make the money subject of this 
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trust, and his only reason for this was that he might receive the last 
rights and communion from the Catholic church. That during all of 
these years the children never attended the Catholic church nor the 
Catholic schools, nor did Grantor insist that his children go to the 
Catholic church or Catholic schools, nor did he at any time take them 
to the Catholic church or Catholic schools; that said children were and 
are regularly attending a well recognized Protestant church and have 
always been and are regularly attending the public schools. Had it 


not been for the mother of Grantor's children, these children. would 
not haveshad-anyr-religionsceducation and training. 


Can it be argued that in order for these children to receive what 
they are morally and legally entitled to for their Support and education 
they should be required to change their whole way of life? 


Did Grantor, the father of these children, care about his so called 
obligation while he was living and for a number of years after the birth 
of his children? No, there is no conceivable valid argument and answer 
to this. 


The Grantor is attempting to delegate the Trustee to do some- 
thing (most distasteful) that he, the Grantor, wouldn't do and didn't 
do while he was living. How can he delegate to the Trustee something 
he wouldn't do himself? The children have always attended Public 
schools and the Protestant church. Is a court of equity going to follow 
equity or is the Court going to deny these innocent children the rights 
and support they are entitled to? 


These children are minors of tender years, not adults, and are 
not capable of intelligently choosing what religion or schools they are 
to attend. 


This section of the Trust is without a doubt void as against public 
policy. 


One of the most controlling and parallel cases supporting this view 
is Re Devlin's Trust Estate, 130 Atlantic 238, 284 Pa. 11. 
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In this case decided June 27, 1925, by the Supreme Court of 
Pennsylvania, it appeared that a trust deed contained a provision 
directing that the net income of the trust property be paid for the 
education, maintenance and support of the cestui que trust, a child 


three years of age, during his minority, so long as he was reared in 


the Roman Catholic faith and attended a Roman Catholic school; and 
payment of the principal to him at a certain age only if there had been 
compliance with the foregoing religious requirements. The Court 
declared this provision void as tending to bar the exercise of religious 
freedom and contrary to public policy. In affirming the decree of 

the Court below, holding the restriction void and directing the income 
to be appropriated for the use and benefit of the beneficiary, though 
leaving the duty of expending it to the trustees, the Court said: 


"On December 19, 1921, Thomas Devlin executed a deed 
of trust naming an individual and a corporation as trustees 
to whom were given 300 shares of the capital stock of a 
certain company, the revenue derived, and later the prin- 
cipal, to be appropriated for the benefit of a grandchild. 
The trustees were directed 'to employ the net income*** 
in the education, maintenance and support of my grandson 
Clarence *** until he shall arrive at the age of twenty- 
five years, but during his minority, only so long as he is 
brought up and reared in the Roman Catholic faith. Said 
payments of income may be made from time to time by 
my said trustees to such persons, and in such manner, as 
my said trustees in their exclusive judgment may deter- 
mine for the best interests of said child, and in accordance 
with the terms of this trust, the said trustees being re- 
stricted in their discretion during the minority of said 
child alone to this, that they shall obtain once a year a 
certificate from a Roman Catholic school during my 
grandson's attendance at school and a certificate from 
the Roman Catholic priest of the parish in which he resides 
that the child is being brought up and reared in the Roman 
Catholic faith.' By the fourth paragraph, the payment of 
the principal at the time designated was made dependent 
upon the child having complied with the religious require- 
ments, and, by the fifth, that, if there was a failure to rear 
the boy in the Catholic faith, the trust fund should be trans- 
ferred to other children of the settlor. At the time of the 
making of the deed, the beneficiary was 3 years old, and 
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it was therefore impossible for him to make intelligent 
choice of his religious desires. It appeared that the father 
of the child was of the Catholic faith, and, prior to his 
marriage with a Protestant, an agreement had been entered 
into by which it was provided that any issue of the marriage 
should be reared in the Catholic faith. The father died, and 
the mother was appointed guardian of the boy for whose 
benefit the trust was created. 


In 1924, she asked for a declaratory judgment, under the 
terms of the Act of June 18, 1923 (P.L. 840; Pa. St. Supp., 
1924, secs. 12805al to 12805a16), so that it might be de- 
termined whether the condition requiring that her son be 
educated as a Catholic was effective. The children of 
Devlin, Sr., were made parties and filed an answer, as 
also the trustees under the deed which had been referred 
to. The learned court below held the restriction to be 
void, and directed that the income be appropriated for the 
use of the grandson, though leaving, as directed by the deed, 
the duty of expending it to the trustees. From this decree 
the present appeal is taken. 


Counsel have ably argued on behalf of the appellant their 
contention that the limitation upon the right to receive 

any benefit is valid and effective, having been made by 

the grandfather during his lifetime, and it is insisted that 

he had the right to dispose of iis property in whatever way 

he saw fit, and, if the condition expressed was not complied 
with, then those named as beneficiaries lost all rights therein, 
It is to be noticed that the grandchild, by reason of age, was 
unable to make any intelligent choice as to his upbringing, 

and it is also to be observed that the provision was for the 
"education, maintenance and support of the boy *** only 

So long as he was brought up and reared in the Roman Catholic 
faith". The rearing of a child from 3 years of age until he 

is 21 "in the faith", covering as it does the formative period 
of life, necessarily tends to bar the exercise of religious 
freedom, and, though the motives of the grandfather in so 
providing were doubtless sincere, yet under the public 

policy, as expressed in this state, such a condition is inoper- 
ative and void. 


We can See no reason to distinguish the present case from 
the rule laid down in Drace v. Klinedinst, 275 Pa., 266, 118 
A., 907, 25 A.L.R., 1520. It was there held that a provision 
made by will, dependent on the devisee remaining attached 
to a particular church was void. This court, through Justice 
Kephart, there said in part: 'Testator's will violated this 
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public policy. He wished to force his lineal descendents 

to adhere to a certain religious faith, under penalty of 

the loss of what might be termed their inheritance*** 

If we were to adopt appellant's view, that such condition 

should be sustained, we would not only contravene this 

announced policy, but we would, by that authority, orig- 

inate the first step to mark the entering wedge whereby, 

through successive encroachments, the worship of God 

according to a given religious persuasion could be con- 

trolled and compelled indefinitely through the oe 

of property at death." 

In the present case the controlling facts are far ore stronger 
than in the Devlin case in that in the present case a father and his 
children are involved and these minor children are certainly entitled 
to their father's worldly goods for their maintenance and support; 
there was no agreement between Grantor and his widow to rear these 
children in the Catholic faith but on the contrary they have always been 
attached to the Protestant church and Public schools and have never 


attended Catholic church or attended Catholic schools. 
Drace vs. Klinedinst, 118 A. 907. 


In this case there was a condition of devise that devisee must remain 
faithful to a certain religion and was held void as against public policy. 
The Court said 'Testators wished to force his lineal descendents to 
adhere to a certain religious faith under penalty of loss of what might 
be termed their inheritance." Such penalty, of course, was in the nature 
of a punishment, and while not so severe, physically, as' the stocks, 
pillory, the whipping post and other forms of physical chastisement, it 
would have a more lasting effect, and would be likely to produce results. 


In re Jamieson's Estate, 55 Pa. Dist. & Co. 435. 


A condition annexed to a testamentary gift that the donees shall 
forfeit if they are members of the Roman Catholic Church at the time 
of testatrix's death, or thereafter join such church, was illegal as 
violative of state constitution. : 
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The Trust Agreement Dated April 21, 1960, 
is Void, Invalid and of no Effect for Uncer- 
tainty, Indefiniteness and, Want of an Ascer- 
tained Beneficiary or Beneficiaries 


Provision 'B" sec 1 Article Second is void, invalid, and of no effect 
for uncertainty, indefiniteness and want of an ascertained beneficiary or 
beneficiaries. 


Citing from Corpus Juris 65 Page 271, Sec.52. 


"The rule of certainty in the material terms of a 
declaration of trust requires that there be cer- 
tainty as to the objects or beneficiaries of the 
trust. The beneficiaries must be expressly named 
or so designated or described as to be capable of 
identification, or of being identified." 


Citing from Ruling Case Law, 26 Page 1189, Sec. 25. 


"It is established by an unbroken line of decisions that 
that there must be found within the terms of a declara- 
tion of trust a cestui que trust, and if there are no 
certain and competent beneficiaries named who may 
come into a court of equity and claim and establish 
their right to the fund and to the execution of the 
trust it will be void for uncertainty. He must be so 
designated or described that he can be identified." 


In determining the certainty of the objects of the trust this test 
has frequently been used: 
"Tf either the object of the legacy or the person of 
the legatee or cestui que trust be so uncertain that 
no one can show 2 title to claim the legacy or enforce 
the execution of the trust, the legacy or the trust, is 
void, even in the case of an executory devise." 
In construing Provision "B" sec 1 of Article Second of the Trust 
Agreement the first consideration must be to determine the beneficiaries. 


Section 1 states: 


- "The Trustee shall have the authority, in his absolute 
discretion to use*both* the’ ‘Corpus and’income of tne 
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trust estate for the welfare of any child or children 

being cared for by any Catholic charitable order 

or institution until the youngest of said children 

of the Grantor's in being at the date of this instru- 

ment shall have reached the age of 21 years, at 

which time the entire net trust estate shall be 

distributed to such charitable order or institution 

as to the said Trustee shall seem appropriate ---" 
From this it will be observed that the beneficiaries of the proposed 
trust are "ANY CHILD OR CHILDREN" being cared for "BY ANY 


CATHOLIC CHARITABLE ORDER OR INSTITUTION". 


Where in this Trust, in the event the Trustee is not satisfied that 
Grantor's children are being educated in the Catholic Religion and 
Catholic schools, is there a competent, definite beneficiary or bene- 
ficiaries named who may come into this Court and compel the trustee 
to act and so claim and establish his or their right to the fund and to 
the execution of this trust? There are absolutely none, Therefore, 
Trust is void for uncertainty and failure to name a beneficiary or 
beneficiaries who can claim and compel the Trustee to act. 


The Trust says "for the welfare of ANY child or children”. What 
child or children? It could be a child or children from all over the 
entire World cared for by any Catholic charitable order over the entire 


World, What child or children could come in to claim the benefits of 
this Trust? If 1000 or all of the children similarly situated came in 
to claim, and each would have the same right and it cannot be argued 
they wouldn't, who could the Court award the fund to? 


Can it be said there has been named a beneficiary or beneficiaries 
so described that he can be identified? Has there been a certain and 
competent beneficiary named? Absolutely none. 


And the Trust, in order to make it more uncertain and indefinite, 
says "that when the youngest of Grantor's children attain the age of 
twenty -one"' the entire net trust estate shall be distributed to whom? 
"To such charitable order or institution as to-the Trustee shall.seem 
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appropriate.” To what charitable order or institution does he refer? 

It could be any charitable order or institution in the whole World. What 
charitable order or institution could come in and claim the fruits of 
this Trust? Again, if 1000 such charitable orders or institutions came 
in to claim who could the Court award it to? 


Trusts to create a valid bequest must name a beneficiary capable 
of coming into the Court and claiming the benefits thereof. 


If the Trustee did not attempt or refuse to execute this trust who 
could come in and demand its execution? We find absolutely none in 
this Trust. There being no definite and certain cestui que trust to 
assert his right, there is no one who can compel the performance which 
could result in the unjust enrichment of the Trustee. 


Under the Common Law there must be a beneficiary or class of 
beneficiaries indicated in the Trust capable of claiming the bequest, 
a bequest to an indefinite person being invalid. 


In the instant case the Trust says "the entire estate shall be dis- 
tributed to such charitable order or institution as to said Trustee shall 
seem appropriate." This is a gift to the Trustee, to dispose of as he 
thinks fit, which is too uncertain for any court to carry out. 


Even if the Court looked at this in the light of a class, insofar as 
the word children is concerned, capable of delimitation it could only go 
so far as brothers, sisters, Grantor's children, issue, nephews and 
nieces but certainly not "any child or children being cared for by any 
Catholic charitable order or institution over the entire World or to "such 
charitable order or institution as to said Trustee shall seem appro- 


priate” (herein not even designating any certain religious or any desig- 


nated sect or otherwise). Here again there are literally millions such 
orders and institutions all over the world. 


And the word "relative or relatives" to prevent gifts from being 
void for uncertainty, are commonly construed to mean only those who 
would take under statutes of distribution or descent. 
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Even the word "friends" has no accepted statutory or controlling 
limitations and in fact have no precise sense at all. Friendship is a 
word of broad and varied application. 


In Minot vs. Parker, 189 Mass. 176. 


A limitation over, after the death of the testratrix's son without 
heirs, "to whomever has been his best friend" was held to be too indef- 
inite for anyone to determine who was intended as the object of the tes- 
tatrix's bounty. 


In re Moller's Estates ,178 N. Y. S. 682. 


Beneficiaries held too uncertain in a trust to divide $500 income 
among testator's "poor relations" selected by the executors and trustees. 


Cliffe vs. Wells, 130 Mass. 221. 


_Court held that will declares a trust too indefinite to be carried 
out. Testator gave residue of estate as follows: 


"To the Rev. Eleanor M. P. Wells, all the rest 
* * * to distribute the same in such manner as in 
his discretion shall appear best calculated to carry 
out wishes which I have expressed to him or may 
express to him. Testator expressed desire that the 
poor, aged and infirm, and the children and others 
in need, and worthy of charity and assistance, under 
care of or connected with Saint Stephens Mission, 
of Boston, and other deserving friends and deserving 
poor, should be aided and assisted out of said rest 
and residue, if in the discretion of executor should 
see fit so to do." 


Early vs. Arnold, 119 Va. 500. 


In this case an executor was given direction to distrubute in a 


manner calculated to carry out wishes which testator had expressed 
to him or may express to him and such wishes had been orally commun- 
icated to executor by testator, the court held that the devise could not 


be given effect and was therefore void. 


Fosdick vs. Town of Hempstead, 125 N.Y. 581. 
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"A bequest to the town to keep as a fund for the support of the poor 
of the town" held that the bequest was indefinite and invalid for want 
of an ascertained beneficiary, the poor of the town being too general. 


Tilden vs. Green, 130 N. Y. Reports 29. 


The Court said "As the selection of the objects of the trust was 
delegated to the trustee there is no person or corporation who could 
come into court and demand any part of the estate or maintain an 
action to compel the trustee to execute the power in their favor. That 
is the fatal defect in the Will. The will of the trustee is made controlling, 
and not the will of the testator." 


Isn't this exactly what we have in the instant case? Mr. Fitzgerald, 
Grantor, has left the selection of the objects of the trust to the Trustee. 
The selection was delegated to him and therefore the Trust fails. 


By an enforceable trust is meant one in which some person or persons 
have a right to all or a part of a designated fund, and can demand it's con- 
veyance to them, and in case such demand is refused may sue the trustee 
in a court of equity and compel compliance with the demand. Do we 
have anyone in the instant case who can fulfill this requirement? Ab- 
solutely no one. There is absolutely no one who has the right to enforce 
the Trustee's duty to select a person as beneficiary or demand any part 
of the estate in case the Trustee refuses or neglects to act. Therefore, 
this Trust is void. 


Holland vs. Alcock, 108 N.Y. 312. 


This was a case where the bequest was to executors in trust to be 
applied by them for the purpose of having prayers offered in a Roman 
Catholic church, to be selected by them, for the repose of the soul 
of the testator and the souls of his family * * * It was held that the 
trust attempted to be created was invalid; that there was no beneficiary 
who could demand the execution of the trust. 


Read vs. Williams, 125 N.Y. 560. 
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In this case the bequest was to such charitable institutions ** * 
as executors shall choose and designate. Held that under the language 
used the charitable institutions of the whole world capable of taking 
by devise or bequest would be eligible. Held void. 


In the instant case, Grantor, Fitzgerald, attempted to do the same 
thing. Article Second, "B" 1 "The Trustee shall have the authority, 
IN HIS ABSOLUTE DISCRETION, to use both the corpus and income 
of the trust estate for the welfare of ANY CHILD OR CHILDREN being 
cared for by ANY CATHOLIC CHARITABLE ORDER OR INSTITUTION ** 
AT WHICH TIME THE ENTIRE NET TRUST ESTATE SHALL BE DIS- 
TRIBUTED TO SUCH CHARITABLE ORDER OR INSTITUTION AS TO 
SAID TRUSTEE SHALL SEEM APPROPRIATE". 


Davidson vs. Wyman, 100 N.E. 1105. 


A provision of a testamentary trust authorizing the trustees to 


dispose of the residue of an estate in "their absolute discretion and 
according to their own judgment" was too indefinite to be effectuated 
and held void. 


Clark vs. Campbell, 133 Atlantic 170. 


The Court said "there must be a beneficiary or a class of 
beneficiaries indicated in the will capable of coming into 
Court and claiming the benefit of the bequest. We find no 
case in which our Courts have sustained a gift where the 
testator has attempted to delegate to a trustee the arbit- 
rary selection of the beneficiaries of his bounty through 
means of a private trust." In this casethe cestui que trust 
are designated as the "friends" of the testator. The Court 
further said "It was the evident intent of the testator to 
invest his trustee with the power after his death to make 
disposition of his estate among an undefined class with 
practically the same freedom and irresponsibility that 

he himself would have exercised if living; that is TO 
SUBSTITUTE FOR THE WILL OF THE TESTATOR THE 
WILL AND DISCRETION OF THE TRUSTEE and such a 
purpose is in contravention of the policy of the statute. 


McHugh vs. McCole, 72 N.W. 631. 
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The Court said "a trust created by a Will,in order to be 
sustained, must be of such a clear and definite nature 
that the court can render it effective, in the exercise 

of its ordinary judicial functions." A bequest to the 
Bishop of F., "to be used by him for the benefit and be- 
hoof of the E. church of F.," is too indefinite to be 
executed. A bequest "to be used by the Bishop of the 
diocese of G., for the benefit and behoof of the Roman 
Catholic church" is too indefinite to be executed. 


The Court said "the difficulty, the utter impossibility of 
dealing with and executing this provision as a valid trust 

is obvious and insuperable and within the authorities this 
clause of the trust must be regarded, and for these reasons, 
as void and inoperative for any purpose". "It is evident 
that such a trust is not capable of execution, and no court 
could take, cognizance of any question in respect to it for 
want of a competent party to raise and litigate any question 
or abuse or perversion of the trust." When a trust is 
attempted to be created without any beneficiary entitled 

to demand its enforcement, the trustee would, if the trust 
property was in his possession, have power to hold it 

to his own use, without accountability to any one. This 
equitable title cannot, on any sound principle, be made 

to depend upon the exercise by the trustee of an election 
whether he will or will not execute the alleged trust. 

In such a case there is "no trust". There is simply 

an honorary and imperfect obligation to carry out the 
wishes of the donor, which trustee cannot be compelled 

to perform, and which he has no right to perform, accord- 
ing to the wishes of those legally or equitably entitled to 
the property. A MERE NOMINAL TRUST, IN THE PER- 
FORMANCE OF WHICH IS TO BE PERFORMED OR NOT, 
AS THE PERSON TO WHOM THE MONEY IS GIVEN THINKS 
FIT, HAS NEVER BEEN HELD TO BE SUFFICIENT FOR 
THAT PURPOSE. 


Levy vs. Levy, 33 N.Y. 107. 


The Court said "that if there is a single postulate of the 
law established by an unbroken line of decisions, it is 

that a trust without a certain beneficiary who can claim its 
enforcement is void." 


Maught vs. Getzendanner, 65 Maryland 533. 


A bequest to a Minister for him to use for such religious and 
charitable purposes and objects best to promote the cause of 
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Christ, held void, the Court saying "By the decisions of 

the Courts it has become THE SETTLED LAW OF THIS 

STATE (Maryland) THAT SUCH A TRUST IS vob, be- 

cause it is too vague and indefinite to be carried into 

effect. The uniform course of our decisions is that a 

trust to be upheld must be of such a nature that the 

cestui que trust are defined and capable of enforcing its 

execution by proceedings in the Court of Chancery. This 

doctrine has been handed down in a series of adjudications." 

In Barnes vs. Barnes, Fed. Cases, 1014, (3 Cranch, CC. 269) 
the Will provided that out of the income $200.00 per annum be expended 
by the executors or trustees for the purchase of food, clothing, etc., for 
distribution "amongst the poor and necessitous widows and orphans 
within the corporation of Georgetown." The surplus annual proceeds 
of his estate, he directs his executors and trustees "to distribute --amongst 
such of the poor and needy as may be deserving -- as my executors 
and trustees for the time being may think best". The Court held that the 
trust providing for the expenditure of $200.00 -- for the poor and 
necessitous was void for uncertainty and the second devise failed 
Since there was no person to take at testator's death. The Court 
said that a bequest to the deserving applicants is too vague and uncertain 
to be carried into effect, is conclusively shown by all of the authorities. 
In Coltman vs. Moore, 1 MacArthur, 197, the residue of decedent's 
estate was upon certain conditions to go to the Mayor, Board of 
Aldermen and Common Council of the City of Washington, "to establish 
and endow a house of refuge for destitute and reputable females!" The 
Court said "The trust is too vague and uncertain to be carried into 
effect.’ "It is not competent to compel either individuals or corporations 
to execute a trust of this character, which is not sufficiently defined 
in the instrument creating it.’ "The locality is not stated from which 
the objects of this bounty are to be selected, whether from the city or 
District, or from a particular State, or from all the States or from the 
world at large; nor is any method pointed out by which to establish 


the right of destitute reputable females to that designation". 
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In Children's Aid Society vs. Johnston, 58 Md. 139 the Will pro- 
vided that the residue of the estate be divided by the executor between 
certain benevolent societies "for the benefit of white and colored 
children". The Court says: "The beneficiaries for whose use the gift 
was intended are undefined and uncertain. Such a trust could not be 
enforced in a court of equity, for the objects of it are not defined, and 
the persons for whose benefit it was intended are uncertain and there- 
fore void, as has been repeatedly decided by this Court. Dashield vs. 
Attorney General,5 H. & J. 392 and 6 H. & G. 1; Wilderman vs. Baltimore, 
8 Md. 551; Needles vs. Martin, 33 Md. 609; Church Extension, etc., vs. 
Smith, 56 Md. 362. 


In District of Columbia vs. Washington Market Co., 3 MacArthur, 
599-578, the Court held that a trust created for the benefit of "the 
poor of the City of Washington and of the District of Columbia" is so 
vague and indefinite as to be incapable of ascertainment, and no person 
could show title to claim the benefit of the fund in succession. 


In Yingling vs. Miller, 77 Md. 104, the will provided for certain 
payments to the trustees of the Immanuel Lutheran Church in 


Manchester, "for the express use and benefit of the needy poor of said 


church.” While holding that the object of the trust was a worthy one, 
the Court says that the trust is ABSOLUTELY VOID upon the express 
grounds of uncertainty of the beneficiaries and the impossibility of 
designating them. 


In Dashield vs. Attorney-General, 6 Harris & Johnson, 1, the 
trustees are directed to pay annually a part of the income of the estate 
to the trustees of a certain school "to be by them applied toward feeding, 
clothing and educating the poor children of Caroline County." (P. 7.) 
The Court held that the "poor children of a county or congregation or 
a school are not susceptible of ascertainment and the devise or bequest 
is void for uncertainty." The Court proceeds: "A question further 
arises, whether the interposition of trustees makes a bequest good, 
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which as an immediate and direct bequest, would be void for uncertainty ? 
This question, it seems to us, may be answered, by suggesting the same 
insurmountable obstacles to the executing and enforcing the trust, 

as exists where the bequest is immediate to persons doubtful and 
uncertain. The terms used by the testator are too indefinite to point 

out to the trustees the objects of his bounty, or to designate the persons 
who are to enforce the trust; and if the trust in such cases would not 
result for the use of others, it is manifest that the trust fund would 

of necessity become the property of the trustees". 


In Dashield vs. Attorney General, 5 Harris & Johnson, 392, testator 
directs the residue of the income of his estate "to be equally divided, 
one-half to be applied towards feeding, clothing and educating the poor 
children belonging to the congregation of St. Peter's Protestant Episcopal 
Church," etc. The Court held that wherever the word poor or poorest 
has been used as a term of description in a devise or bequest it has 
been held to be insufficient for uncertainty. The Court adds: 

"Who are 'the poor children belonging to the congregation of 

Saint Peter's Protestant Episcopal Church in the city of 

Baltimore?’ No Court can know, or have the means of 

ascertaining; and the description of the cestui que trust is 

So vague that none can be found who, upon the general prin- 

ciples of equity, can entitle themselves to the benefit of the 

trust.” 

Underlying most of the decisions, and as stated in the case just 
cited, "the cestui que trust can only be brought into being by the as- 
certainment and designation of the trustees; that there being no such 
ascertainment and designation though such selections have been made, 
ho persons exist having in themselves a vested equitable interest which 
they are capable of ascertaining in a Court of Equity. 


In the case of Dinwiddle vs. Metzger, 45 App. D.C. 310, in speaking 
of the maintenance of a certain charity for which the residue of testa- 
tor's estate was to be used, this Court said in line with what has just 


been stated that "the power of appointment conferred upon the executor 
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was a mere naked power depending upon his discretion. There is 


no chancery power in this country which could have compelled him to 


make the selection, nor has any trust survived which can be executed 
through the aid of a Court of Chancery". (P. 316). And we should 
here add that the interposition of a trustee does not remove the in- 
surmountable obstacle where the bequest is to persons doubtful and 
uncertain. 


The Trust attempted to be created by Grantor and Testator, 
Fitzgerald, in the instant case, is void and of no effect as against public 
policy and is void and of no effect for the reasons that it is vague, in- 
definite, uncertain and absent of a beneficiary or beneficiaries, suffi- 
ciently defined by Grantor in Provision 'B" sec. 1 Article Second, en- 
titled to and capable of enforcing its execution. The trust attempted 
to be created by Grantor, Fitzgerald, is simply an honorary and im- 
perfect obligation to carry out the wishes of the Donor, which Trustee 
cannot be compelled to perform and which he has no right to perform, 
according to the wishes of those legally or equitably entitled to the 
property. 


Judgment of the Lower Court should be reversed and judgment 
entered in favor of Appellant. 
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CONCLUSION 


Article Second, Section ''A" of Trust Agreement dated April 21, 
1960 is void, invalid and of no effect as same is against public policy; 
that Provision "B" Section 1 Article Second of said Trust Agreement 
dated April 21, 1960 is void, invalid and of no effect for uncertainty, 
indefiniteness and want of an ascertained beneficiary or beneficiaries 
who are capable of coming into a Court of Equity and claiming the 
benefits thereof and compelling the enforcement thereof. 


The decision of the lower Court should be reversed. 


Respectfully submitted, 


HENRY M. FOWLER 


534 Investment Building, 


Washington 5, D. C. 
Attorney for Appellant. 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA |. 


ROBERT W. McCHESNEY, Jr., TRUSTEE : 
Under a Certain Trust Indenture and Executor 
Named in the Will of Francis E, Fitzgerald, 
Deceased 

605 Southern Building 

Washington 5, D. C. 


Plaintiff 
vs. 


MAYCEL W. FITZGERALD, Widow 
of Francis E, Fitzgerald 
4106 Jenifer Street, N. W. 
Washington, D. C. 


Defendant 
DOCKET ENTRIES 


Proceedings 


Complaint and summons. 
Answer of defendant. 


Motion of Plaintiff for Summary Judgment, stipulation 
and exhibit. 


Opposition of defendant to motion for seenany judgment. 


Motion of plaintiff for Summary Judgment argued and 
submitted, 


Carbon copy of Trust agreement with schedule "A" 
attached. 


Memorandum granting plaintiff's motion for Summary 
Judgment. McLaughlin, J 


Order granting motion of pltf for Summary Judgment; 
declaring pltf trustee to possess power and authority 
to administer property under trust instrument dated 
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Proceedings 


April 21, 1960, which is valid and enforceable; 
authorizing pltf trustee to charge extraordinary 
compensation for his services, against trust fund, 
not to exceed $500.00. McLaughlin, J. 


Notice of Appeal by deft on judgment of January 29, 1963. 


Cost bond on appeal in sum of $250.00 with United States 
Fidelity and Guaranty Co.; approved and filed. Jones, J. 


Record on appeal delivered to USCA. 


[Filed March 23, 1962] 


COMPLAINT FOR DECLARATORY JUDGMENT 
(To Determine Validity of Trust Provisions 
and Authority of Trustee Thereunder) 


Robert W. McChesney, Jr., Trustee under a certain trust 
indenture and Executor named in the Will of Francis E. Fitzgerald, 
deceased, files this complaint under the Federal Declaratory Judgment 
Act., 28 U.S.C. $ 2201, against the defendant, Maycel W. Fitzgerald, 
widow of Francis E. Fitzgerald, and avers: 

1.. Plaintiff, Robert W. McChesney, Jr., is a resident of the 
State of Maryland, an attorney of the Bar of the District of Columbia 
with offices as above set out, and is the Executor named in the Will of 
Francis E. Fitzgerald, deceased, and Trustee under a certain trust 
indenture dated April 21, 1960, of which the same Francis E. Fitzgerald 
deceased, was grantor. The defendant, Maycel W. Fitzgerald, is the 
widow of said Francis E. Fitzgerald and is a resident of the District 
of Columbia. Both plaintiff and defendant are citizens of the United 
States. The matter in controversy is in excess of Three Thousand 
Dollars ($3,000.00) exclusive of interest and costs. 

2. An actual controversy of a justiciable nature exists between 
plaintiff and defendant, involving their rights, duties and liabilities 
under the aforementioned indenture of trust (hereinafter referred to 
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as the Trust) and dependent upon the construction and/or validity of 
a certain clause contained in that said Trust which controversy may 
be determined by a judgment of this Court herein, without other suits. 
3. The Trust was made on April 21, 1960 between said Francis - 

E. Fitzgerald, grantor, now deceased, and plaintiff, Robert W. 
McChesney, Jr., Trustee, (a copy of which, marked Exhibit "A, is 
attached hereto and made a part hereof) and under it grantor made 
certain insurance payable to the plaintiff as Trustee'to be held and 
expended by plaintiff as trustee under and in accordance with the 
terms of said trust. Originally said Trust was intended to include 
a second trustee, Thomas E. Curtin, M.D., but in view of his 
feeling that he should not act in such a capacity, grantor elected to 
proceed with one trustee only, to wit, plaintiff herein. 

4, Under the terms of his Last Will and Testament, dated 
June 10, 1960, a copy of which, marked Exhibit *B", is attached 
hereto and made a part hereof, grantor's one-half interest ina 
certain parcel of realty in the State of California was splett to plaintiff- 
trustee under the Trust. 

_ 5. Grantor, Francis E. Fitzgerald, died on February 27, 1961. 

6. Plaintiff-trustee has collected $27, 492.84, proceeds of 

certain life insurance policies held by grantor at the time of his 
death, in accordance with the terms of the Trust. 


1. Plaintiff-Trustee must now administer the trust in accordance 


with the terms of the Trust and specifically Article Second. 

8. Accordingly, plaintiff-trustee made this known to defendant 
who refused to comply with the requirements set down in Article 
Second concerning religious training and further has informed plaintiff- 
trustee that she will contest the validity of the Trust, insofar as Article 
Second is concerned. 

9. Because of defendant's refusal to comply with the requirements 
set forth in Article Second as aforesaid, plaintiff-trustee must admin- 
ister the Trust under Article Second and, in view of the foregoing, at 
his own risk. 
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10. Because of defendant's position in this matter, as set 
forth above, plaintiff-trustee is reluctant to proceed with the adminis- 
tration of the trust indenture because he will become personally liable 
for monies paid under Article Second, should a court hold, at a later 
date, that Article Second is void or invalid. 

WHEREFORE, plaintiff prays that the Court adjudge: 

1. That Article Second of the Trust Indenture is valid. 

2. That the plaintiff-trustee has the authority and duty 
under Article A and B to administer the trust according to Article 
Second B. 

3. That plaintiff recover his costs. 

4. That plaintiff be granted such other and further relief as 
to the Court may appear meet and proper. 


/s/ Robert W. McChesney, Jr., Trustee 
605 Southern Building 
Washington 5, D. C. 
STerling 3-0030 


[ Filed April 12, 1962] 
ANSWER OF DEFENDANT 
Maycel W. Fitzgerald, defendant, for answer to the complaint 


filed herein respectfully represents to the Court as follows: 

1. Defendant admits the allegations as contained in Par. 1 of 
the complaint and for further answer to this paragraph states that 
her husband, the said Francis E. Fitzgerald, on to wit the 19th day 
of October, 1953, execute a Last Will and Testament, copy of which 
is hereto attached and made a part hereof, marked defendant's 
Exhibit "A", in which he left his entire estate to this defendant and 
in the event she predeceased him he left all of his property to his 
children, Kathleen Ann Fitzgerald, Gregory Kent Fitzgerald and 
Susan Elizabeth Fitzgerald; that said Last Will and Testament was 
retained by the said Francis E. Fitzgerald, decedent, and is now 


on file with the Register of Wills of the District of Columbia; that 
defendant is informed and believes that decedent never intended 
that the alleged trust agreement be carried out. 
2. Defendant admits the allegations as contained in Par.2 
of the complaint. 
3. Defendant can neither admit nor deny the allegations as 
contained in Par. 3 but has been informed by petitioner that such 
a trust was made by decedent. 
4. Defendant admits the allegations in Par. 4 of the complaint. 
5. Defendant admits the allegations of Par. 5 
6. Defendant is informed and therefore believes the collections 
as alleged. 


7. For answer to Par. 7 defendant avers that said alleged 


trust cannot be administered as such and said trust is void and of 
no effect; that provisions "A" and “B™ Article Second are against 
public policy, illegal, void and of no effect. 

8. For answer to Par. 8 defendant states that petitioner did 
inform her that unless the children of defendant and her deceased 
husband were raised in and according to the Roman Catholic religious 
teachings and in Catholic Schools, said petitioner acting as said 
trustee, notwithstanding the fact said children were, are and have 
voluntarily, continuously and for a long period of time prior to their 
father’s death been attending, in company with their mother, defendant 
herein, a neighboring Protestant church, well recognized in the 
community and by society and are regularly attending the Public 
Schools of the District of Columbia, enjoying good grades, would 
refuse to disperse any funds whatsoever for the benefit, support or 
maintenance of said children, whereupon defendant did inform petitioner 
that on behalf of said children and herself she would have to contest 
the validity of said alleged trust. 

9. Defendant admits that should petitioner proceed to administer 
said trust under Article Second he would do so at his own risk. 
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10. Defendant admits the allegations as contained in Par. 10. 

Defendant having fully answered prays the Court to adjudge: 

1. That the trust agreement is void. 

2. That provisions "A" and "B" of Article Second are void. 

3. That the trustee does not have the right, authority or 
duty under provisions "A" and "B" Article Second to administer the 
trust according to Article Second "B*". 

4. That the trust agreement is void on account of vagueness 
and indefiniteness. 

5. And for such other reasons as may appear to the Court. 

/s/ Maycel W. Fitzgerald 

Maycel W. Fitzgerald being first duly sworn on oath deposes 
and says that she has read the foregoing answer by her subscribed 
and knows the contents thereof; that those matters and things therein 
stated of her own knowledge are true and those therein stated on 
information and belief she believes to be true. 


/s/ Maycel W. Fitzgerald 


[ JURAT dated April 11, 1962] 


/s/ Henry M. Fowler 
1035 Investment Building 
Washington, D. C. 
Attorney for defendant. 


[ Filed September 28, 1962] 
STIPULATION AS TO TESTIMONY 

In order to facilitate the disposition of this matter, the parties 
hereto, plaintiff pro se and defendant through counsel, without waiving 
any objection as to materiality or relevancy, hereby stipulate and 
agree that the following matters and things would be testified to by 
the parties hereto, if a hearing or trial were had in this cause, as 
follows: 
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DEFENDANT WOULD TESTIFY: 

1. That the defendant, mother of decedent's children, 
Kathleen Ann, Gregory Kent and Susan Elizabeth mipeerale: is 
maintaining and supporting said children. 

2. That decedent, Francis E. Fitzgerald, was previously 
married and when he married defendant on the 18th day of January 
1941, he informed her that his being a Catholic, due to his marriage 
to her he would be excommunicated from the Catholic Church and 
could not participate in the communion or receive the last rights of 
the Catholic Church until he discontinued living with her as man and 
wife; that decedent for a long period of time did not attend the Catholic 
Church or any other church; that when he suffered a second heart 
attack in 1956 he did discontinue marital relations with defendant in 


order that he might receive the last rights and communion from the 
Catholic Church; that defendant then attended the Protestant Church 
accompanied by her children, Kathleen, Gregory and Susan. 


3. That the said children, although baptised in the Catholic 
Church, never attended the Catholic Church and never attended the 
Catholic or Parochial schools; that decedent never insisted that his 
children go to the Catholic Church nor did he take them to the Catholic 
Church or any other church but this notwithstanding he wouldn't 
let them go to any other church; that as a result the children were 
receiving no religious training until the defendant mother decided for 
the best interests of the children to take them with her to her church, 
Wesley Methodist Church, where they have been attending Sunday 
School regularly; that said children were enrolled in said Church and 
were attending said Sunday School and Church while their father was 
living and for a long time prior to his death and where epee) are now 
and have been in regular attendance. 

4, That decedent and his wife, defendant herein, were not 
married in the Catholic Church but were married by a Justice of the 
Peace; that decedent's wife never agreed to rear her children in the 


8 


Catholic Church and there was absolutely no agreement of any kind 
between decedent and defendant wife in regard to church affiliations 
for the children. 

5. That the said children are now and always have attended 
the Public Schools of the District of Columbia and have made excellent 
progress therein. 

PLAINTIFF WOULD TESTIFY: 

1. As to cover all matters set forth in the Complaint herein 
and the Exhibits attached thereto. 

2. That approximately one year before the execution of the 
Trust instrument herein involved, the decedent consulted him with 
respect to domestic difficulties arising out of his effort to right his 
conscience and return to faithful performance of his obligations as 
he saw them, under the teachings of the Catholic Church both as to 
himself and as to the training of his children; that decedent realized 
that the situation was difficult and felt that a voluntary separation 


would be in order as the best solution to the problem; that decedent 


attempted this approach and solution without success and that he did, 
at this time nevertheless, reconcile himself with the Church, ex- 
pressing the desire that his children become faithful to the teachings 
of the Catholic Church; that decedent tried to arrange for their 
admission to the Parochial (Catholic) School of Blessed Sacrament 
parish of Washington, D. C.; that thus the situation continued to and 
including the time of decedent's death. 


/s/ Henry M. Fowler 
Attorney for Defendant 


/s/ Robert W. McChesney, Jr. 
Plaintiff (Pro Se) 


[ Filed September 28, 1962] 
MOTION FOR SUMMARY JUDGMENT 

Comes now the Plaintiff herein, Robert W. McChesney, Jr., 
Pro Se, and moves that this Honorable Court enter a summary 
judgment herein in accordance with said Plaintiff's petition on the 
ground that there is no material issue of fact and that Plaintiff is, 
therefore, entitled to the declaratory judgment sought as a matter 
of law. Specifically, based upon the pleadings herein, Points and 
Authorities and Stipulation As To Testimony, attached hereto and 
prayed to be read as a part hereof, Plaintiff moves this Honorable 
Court to enter its judgment that Article Second of the Trust Indenture 
which is the subject matter of this action is valid; that the Plaintiff- 
Trustee has the authority and duty under Article Second, Subsections 
"A" and "B" of said Trust Indenture to administer the Trust according 
to Article Second, Subsection '"'B"; that Plaintiff be allowed to recover 
his costs and counsel fees in this action under Article Fifteenth of 
said Trust Indenture; and for such other relief as to the Court may 
seem meet and proper. 


Respectfully submitted, 


/s/ Robert W. McChesney, Jr. 
Trustee, Pro Se: 
605 Southern Building 
Washington 5, D; C. 
STerling 3-0030 | 


[ Filed October 15, 1962] 


ANSWER AND OPPOSITION TO 
MOTION FOR SUMMARY JUDGMENT | 


Defendant, Maycel W. Fitzgerald, by and through her attorney, 
Henry M. Fowler, for answer and in opposition to plaintiff's motion 
for a declaratory judgment states to the Court that there are material 
facts and law which clearly show that plaintiff is not entitled to i 
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@ summary or declaratory judgment and that said Trust agreement is 
invalid and void as is more specifically set forth in her points and 
authorities attached hereto and made a part of this answer and 
opposition to motion. 


/s/ Henry M. Fowler 
Attorney for defendant, 
534 Investment Building, 
Washington 5, D. C. 
Na. 8-6116 


[ Certificate of Service] 


POINTS AND AUTHORITIES IN OPPOSITION TO 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 


1, That said trust agreement is void, invalid and of no effect, 
as against public policy. 

2. That said trust agreement is vague, indefinite, uncertain 
and incapable of being carried out. 

3. That under the terms of Article Second, Sec "B" subsection 
“I" there is no beneficiary or beneficiaries capable of coming into 
court and demanding and claiming the benefits from said Trust. 


* * * * * 


/s/ Henry M. Fowler, 
Attorney for defendant 
534 Investment Building 
Washington 5, D. C. 


[ Filed December 22, 1962] 2 
EXCERPTS FROM TRUST AGREEMENT 
* * * * * 
ARTICLE SECOND 
ARTICLE SECOND: Upon the death of the Grantor, the income and 
prinpipal of this Trust Estate as it then consists including all accrued 
and Accumulated net income shall be held for the benefit of his wife, 
Maytel W. Fitzgerald, and the children of his marriage with the said 
Mayfel W. Fitzgerald, whether now in being or hereafter born or 
adopged by the Grantor, in such amounts as may appear proper, in 
the gole discretion of the Trustee, subject and according to the 
following provisions: 
A. It being the Grantor's moral obligation to do what may be 
possible to raise his children in and according to the Roman 
Catholic religious teaching, and in Catholic schools, where 
practicable, the Trustee shall, so long as he be satisfied that 
said children are being so raised, administer this Trust 
Estate as follows: 
(1) The entire income and corpus shall, subject to the 
provisions of Paragraph (2) of Article Second (A), 
be administered for the support, maintenance, educa- 
tion and welfare of the said children and each of them, 
until the surviving youngest of said children in being 
at the date of this instrument shall have reached the 


age of 21 years, at which time the entire net trust 

estate shall be distributed to the said wife of the Grantor, 
if then living, or, if not, then in equal shares, share 

and share alike to such of the children (natural or 
adopted) of the Grantor and Maycel W. Fitzgerald as 


may then be alive. 
In the absolute discretion of the Trustee, the trust 
estate shall be available for the support and main- 


tenance, and welfare of the said Maycel W. Fitzgerald, 
taking into consideration her other means. 


12 


B. In the event that the Trustee is not satisfied that the said 
children are being or have been so raised, he may give notice 
to the Grantor's said wife or other guardian of said children, 
or any of them, that the trust estate shall thenceforth be 
administered under this Article Second (B) as follows: 

(1) The Trustee shall have the authority, in his absolute 
discretion, to use both the corpus and income of the 
trust estate for the welfare of any child or children 
being cared for by any Catholic charitable order or 
institution until the youngest of said children of the 
Grantor's in being at the date of this instrument shall 
have reached the age of 21 years, at which time the 
entire net trust estate shall be distributed to such 
charitable order or institution as to said Trustee shall 
seem appropriate, after deductions for all charges 
against said trust estate. 

The Trustee shall, however, have authority to expend 
such amounts as he may deem proper, in his absolute 
discretion, to or in favor of any of said children of the 
Grantor and/or the said Maycel W. Fitzgerald in the 
event of any emergency need due to medical reasons. 


[ Filed December 22, 1962] 
MEMORANDUM 
This matter having come before the Court on the 30th day 
of November, 1962 on the Plaintiff, Robert W. McChesney, Jr.'s 
motion for summary judgment and the Court having fully considered 


said motion, the Points and Authorities filed in support thereof, the 
statement of opposition thereto and the arguments on oral hearing, 
and the Court being fully advised in the premises, the Court concludes: 
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That the Plaintiff's motion for summary judgment should be 
and is, hereby, granted. The Plaintiff brought this suit as trustee of 
a trust established by Defendant's decedent husband for a declaratory 
judgment upholding the validity of Article 2 of that instrument which 
empowers said Plaintiff trustee to disperse the trust fund to the 
children of the settler on condition that the children are raised in 
the Catholic faith and attend Catholic schools. No case appearing 
to have dealt with this question in the District of Columbia, the 
Court is persuaded to hold in accordance with the great weight of 
authority in this country which upholds the validity of such conditions. 
Delaware Trust Co. v. Fitzmaurice, 27 Del. Ch. 102, 31 A2d 383; 
Matter of Kempf's Will, 252 App. Div. 28, 297 N.Y.S. 307, aff'd 
278 N.Y. 613, 16 N.E. 2d 123; see In Re Paulson's Will, 127 Wisc. 
612, 107 N.W. 484; Gordon v. Gordon, 124.N.E. 228 (Mass. 1955); 
United States National Bank v. Snodgrass, 275 P.2d 860 (Ore., 1954); 
Barnum v. Baltimore, 62 Md. 275. Contra, In Re Devlin's Trust 
Estate, 284 Pa. 11, 130 A. 238 (1925) wherein a similar clause was 
held void as against public policy for tending to interfere with 
religious freedom. 

The Court is also persuaded that the instrument : sufficiently 
definite and certain and sufficiently sets forth the beneficiaries so as 
to be capable of enforcement. See Washington Loan & ‘Trust Co., Vv. 
Hammond, 51 U.S. App. D.C. 260 (1927); Sedgwick v. National 


—_——_——d 


Savings & Trust Co., 130 F2d 440 (D.C. Cir. 1942). 


Counsel for the plaintiff will prepare and submit'an Order in 


conformity with the Opinion of the Court. 


/s/ Charles F. McLaughlin 
Judge 


December 21, 1962 
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[ Filed January 29, 1963] 
ORDER GRANTING SUMMARY JUDGMENT 

This matter having come before the Court on the 30th day of 
November, 1962 on the Plaintiff's motion for summary judgment 
and the Court having fully considered said motion, the Points and 
Authorities filed in support thereof, the statement of opposition 
thereto and the arguments on oral hearing, and the Court being fully 
advised in the premises, itis, by the Court, this 29th day of 
January, 1963, 

ADJUDGED, ORDERED AND DECREED, that plaintiff's motion 
for summary judgment be and the same hereby is granted and the 
Trust instrument dated April 21, 1960, the subject matter of this 
action, and more specifically Article Second of said Trust instrument, 
are valid and enforceable and that Plaintiff Trustee possesses the 
power and authority, the legal right and obligation, to administer 
the property of said trust fund in accordance with the provisions of 
said trust instrument and more specifically Article Second B of 
said trust instrument; and it is further, 

ADJUDGED, ORDERED AND DECREED that Plaintiff Trustee 
be, and he is hereby, authorized to charge extraordinary compensation 
against the trust fund existing under the aforementioned trust instrument 
for his services and expenses in connection with this cause, in addition 
to the ordinary compensation called for by Article Sixteenth of said 
trust instrument, said charge not to exceed Five Hundred Dollars 
($500.00). 


/s/ CHARLES F. McLAUGHLIN 
JUDGE 


[Filed February 25, 1963] 
NOTICE OF APPEAL 
Notice is hereby given this 25th day of February, 1963, that 
Maycel W. Fitzgerald, defendant, hereby appeals to the United States 
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Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 29th day of January, 1963 in favor 
of Robert W. McChesney, Jr., plaintiff against said Maycel W. 
Fitzgerald, defendant. . 


/s/ Henry M. Fowler 
Attorney for defendent 


The Clerk will please mail a copy of the above Notice of Appeal 
to: 


Robert W. McChesney, Jr., Pro Se 
Attorney, Trustee, 

605 Southern Building, 

Washington 5, D. C. 


/s/ Henry M. Fowler 
Attorney for defendent 


BRIEF FOR APPELLEE 
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STATEMENT OF QUESTIONS PRESENTED 


In accordance with Rule 15 of the Rules of this Court, 
and in the opinion of Appellee herein, the question presented 
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Did the lower Court err in granting summary judg- 


ment upholding the validity of Article Second of the 
Trust Agreement of April 21, 1960, as not being 
against public policy and in holding that said Article 
Second is sufficiently definite and certain to comply 
with the requirements of the law of the District of 
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Catholic schools? 


(iii) 
INDEX 


COUNTER-STATEMENT OF THE CASE 
STATUTE INVOLVED 
SUMMARY OF ARGUMENT 
ARGUMENT: 

I. Public Policy 

Il. Uncertainty as to Beneficiaries 


CONCLUSION 


TABLE OF CASES 


* Allen's Estate, 64 F. Supp. 107 


Barnes v. Barnes, Fed. Cas. 1014, 3 Cranch 
C.C. 269 (1827) Seta 2 


* Barnum v. Baltimore, 62 Md. 275, 
50 Am. Rep. 219 


Beach vf Gilbert, 77 U.S. APP. D.C. 117, 
133 F. 2d 50 , : 


Coltman, et al. v. Moore, et al., 
1 MacArthur 197 (1873) 


* Columbian University v. Taylor, 25 App. D.C. 124 


* Delaware Trust Co. v. Fitzmaurice, 
27 Del. Ch. 101, 31 A. 2d 383 


Dinwiddie v. Metzger, 45 App. D.C. 310 


D.C. v. Washington Market Co., 
3 MacArthur 559 (1879) 


Gordon v. Gordon, 124 N.E. 2d 228 (Mass. 1955) . 
Jackson v- Phillips, 14 Allen 539 (Mass. 1867) 


In Re Estate of Ada L. James: Qrisconsin Hee) 
76 N.W. 2d 553; 


Matter of Kempf's Will, 252 2 APP. Div. 28, 
297N.Y.S. 307. 


In Re Lesser's Estate, 158 Misc. 895, 287 N.Y.S. 209 


In Re Paulson's Will, 127 Wis. 612, 107 N.W. 484 


* Miller v. Mercantile Safe Deposit and Trust Co., 
224 wae 380, 168 A. 2d 184 . 


(iv) 


Pascucci v. Alsop, 79 U.S. sa D.C. 354, 
147 F. 2d 880 “= 


* Sedgwick v. National Sexings & Trust Co., 
130 F. 2d 440 ° 


U. S. National Bank of Portland v. Sooderas, 
275 P. 2d 860 (Oregon 1954) 


* Washington Loan and Trust Co., et al. v. Hammond, et al., 
51 App. D.C. 260, 278 Fed. 569 c 


OTHER AUTHORITIES 


American Jurisprudence, Vol. 57, Wills, Sec. 150 


* American Law Reports, 
Vol. 25, Pages 1523 et seq. C 
Vol. 50, Second Series, Pages 740, et seq. 


Corpus Juris, Vol. 65, Sec. 52 
Corpus Juris Secundum, Vol. 89, Sec. 45 (ec) 
* Pomeroy Equity Jurisprudence, Vol. 2, Sec. 1025 


* Scott on Trusts, Vol. IV vi@os Eaton 2208) 
Sec. 348 : : 
Sec. 364 
Sec. 368 


———— 
* 
Cases or authorities chiefly relied upon are marked by asterisks. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,754 


MAYCEL W. FITZGERALD, 
Appellant, 


Vv. 


ROBERT W. McCHESNEY, JR., 
Trustee, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA : 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


The Statement of the Case as set forth in Appellant's Brief is 
basically correct and complete, with one exception. 


Appellant's Brfef may be somewhat ‘confusing as ‘to’-the 
scope of the issue both as the case was argued before the trial court 


and on appeal. It is conceded that the trust in question iis, generally 
speakihg, valid, and it is agreed that the trust should and will func- 

tion albng the lines set forth by Grantor, except as to Article Second. 
Although this is clear in some portions of the brief (see, for example, 
the Conclusion, page 23) there are other places where there is some ap- 
parent contradiction, such as the language used in Appellant's "State- 
ment of Questions Presented." 
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STATUTE INVOLVED 
"§ 195. Charitable trusts - Enforcement in general. 


"Court (sic) of equity within this State shall have full jurisdiction 
to enforce trusts for charitable purposes, upon suit of the State by the 
Attorney General or upon the suit of any person or persons having an 
interest in the enforcement thereof; and as to all trusts hereafter created 
for charitable purposes, whether by gift, deed, will or other form of 
settlement, and whether the subject thereof be real or personal property, 
it shall be no objection to the validity or enforceability of such trusts or 
of such gift, deed, bequest, devise, etc., that the beneficiaries of such 
trust constitute an indefinite class or that such trusts or the limitations 
under such settlement are limited to extend for a perpetual or indefinite 
period. ‘Charitable purposes’ under this section shall include all such 
purposes as are within either the spirit or letter of the statute of 43 
Elizabeth ch. 4 (1601), commonly known as the statute of charitable 
uses." (Annotated Code of Maryland, 1957, § 195, page 121.)" 


SUMMARY OF ARGUMENT 


There is no enforceable legal or equitable obligation on a father 
to provide insurance proceeds for his own minor children, for their sup- 
port, maintenance, education, or anything else. . 


There is no rule of law which in the least way circumscribes what 
a Grantor of a trust fund may call upon a Trustee to do (or not do) mere- 
ly according to what the Grantor himself did or might have done while 
living. 


As to the two points above, Appellant offered no substantial argu- 
ment or authority in the trial court and these points are not, therefore, 
properly before the Court on appeal. 


There is not in the District of Columbia any "public policy” against 
attaching conditions to gifts or bequests, in trust or otherwise, which con- 
ditions require the donee or beneficiary to conform to or be trained ac-_ 
cording to any certain religious teaching. Indeed, nearly all the cases 
throughout the United States clearly permit such sanctions and hold that 
there is no such public policy and that no denial of or infringement upon 
religious freedom is involved. 
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Article Second, Sub-Section ''B" (1), which provides for an alterna- 
tive disposition of the trust property (in the event the conditions laid 
down by Grantor are not met) constitutes a charitable trust and, under 
the law of this jurisdiction, Appellant's argument as to the requirement 
of a definite, named or otherwise identified beneficiary, is irrelevant. 
The trust in question meets the requirements of this jurisdiction. 


ARGUMENT 


The entire legal argument of Appellant in this matter resolves it- 


self into two basic propositions, set forth as captions of the two divisions 
of the Argument contained in Appellant's Brief. The first asserts the 
conclusion that the trust herein is void to the extent that it is contrary to 
public policy. Second, the trust is said to be void in those portions in 
question (Article Second) as not setting forth definite or ascertainable 
beneficiaries. | 


| - PUBLIC POLICY 


As to the public policy aspect of Appellant's argument, however, a 
few points must be made as a preliminary to the discussion of the appli- 
cable law itself. 


Appellant's Brief, at pages 6 through 8, contains ‘a personal at- 
tack on the Grantor of the trust, challenging his motives, his conduct dur- 
ing life, and the methods chosen by Grantor to change the way things were 
and had developed in his and his family's personal lives. This, it is sub- 
mitted, is fundamentally irrelevant. The following statement (from page 
7 of Appellant's Brief) seems to be at the root of her thinking and posi- 
tion in this case: ''The right to maintenance and support is not only a 
God given right but a statutory right from the father while living and cer- 
tainly should be entitled thereto from his estate."' (Emphasis added.) 


Appellant here seems to be claiming a legal requirement that a man 
leave, upon his death, his life insurance (or something in lieu of same) 
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for the benefit of his minor children. However noble and laudable such 
an act is, however salutary and sound such a legal concept may be con- 
ceived to be, it is simply not the state of the law either in this jurisdic- 
tion or generally elsewhere. 


Counsel therefore cites no authority for this proposition and, in- 
deed, does not pretend that it is the law. Instead, he states simply that 
children "should be" entitled to support from their father's estate. On 
the contrary, the, basic common law in the United States has always been 
to the effect that except where and to the extent that a contrary statutory 
provision exists, a person may disinherit whomsoever he chooses. (See, 
for example, the summary statement in 57 American Jurisprudence, 
Wills, Sec. 150.) 


A review of the statutes in this jurisdiction reveals no bar to dis- 
inheritance except only as to a spouse, and even that provision has no 
bearing on the manner in which a person provides for the disposition of 
life insurance proceeds by inter vivos transactions such as that involved 
here, 


If there were any legal principle in the District of Columbia such 
as that for which Appellant contends, how could there ever have arisen 
a case and decision such as that involved in Allen's Estate, 64 F.Supp. 
107? 


The old common law rule concerning the revocation of a will by 


operation of law was there involved. This Court had previously, in 
Pascucci v. Alsop, 79 U.S. App. D.C. 354, 147 F.2d 880, followed the 
common law rule that a man's will is revoked by virtue of a subsequent 
marriage and birth of issue of that marriage. In the Allen case, supra, 
a separate, related common law rule was followed to the effect that, if 
the will were executed subsequent to marriage the later birth of issue 
would not revoke the will. 


It is submitted that the entire rationale of these rules presumes 
the right of a father to dispose of his property, which would normally 
pass by will or in intestacy, so as to leave his children without any part 
of it. Even more so, therefore, may a man so dispose of his insurance, 
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this a a form of property not generally controlled by will or the 


rules é? descent and distribution in intestacy. 


Certainly, if there were any rule of law, by statute or stare 
decisis, which would preclude a man from disinheriting his children, 
there would be no need for an argument on behalf of a child, as there 
was in the Allen case, supra, as to whether the birth of a child had the 
effect in law of revoking the father's will. 


Referring, once more, to the ad hominem attack on the Grantor 
of the trust, Appellant argues, in effect, that because Grantor did not 
conduct himself during most of the last twenty years or so of his life 
in accordance with his own professed religious beliefs and did not raise 
his children according to them up to 1956, he was thereafter precluded 
from taking what he considered to be the essential corrective action. 
Appellant's Brief, at page 8, asks: "Can it be argued that in order for 


these children to receive what they are morally and legally entitled to 


for their support and education they should be required to change their 
whole way of life? (Emphasis added.) 


Arguendo, it may be conceded that the children had a moral claim, 
but this is not the issue to be resolved by this Honorable Court. 


The stipulated testimony clearly shows what occurred and it is a 
pitiful thing indeed. Decedent threw aside his religious convictions for 
a period of years and was able to "live with himself" until he faced the 
danger of death and what, according to those re-awakening convictions, 
death would soon bring: judgment before God, his creator, for having 
entered a sinful union and for having totally neglected his Faith as to 
himself and as to his children. Then he desperately wanted to correct 
his wrong as far as he could. His efforts were (understandably, to be 
sure) thwarted by his unfortunate wife and he thus attempted to accom- 
plish in death what he could not do in life. It is clearly not a matter of 
"would not", for he tried. 


It is the position of Appellee, however, that all of this, tragic as 
it is, is immaterial to the issues before the trial court and on appeal. 
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Appellee has been unable to discover any legal principle to sup- 
port opposing counsel's argument to the effect that a grantor of a trust 
may not "delegate" to a trustee acts or procedures which the grantor 
did not, would not or could not do himself while living. Appellant has 
cited no authority for this line of argument. 


Proceeding to the public policy argument proper, Appellant relies 
upon the same cases which were put forth in her support in the trial court. 


Appellant has cited general statements of the law from Corpus 
Juris and Corpus Juris Secundum and has relied upon what is clearly 
the minority rule in the United States with respect to trusts or wills 
which make the benefits of their provisions conditional upon the meet- 
ing of some religious requirement or standard. It appears that no prior 
decision in the District of Columbia has passed upon this point. Appel- 
lant has, in effect, asked this Court to adopt what is manifestly a 
minority rule. Indeed, there is only one state in the union which seems 
to have decided the issue as Appellant would have it decided, to wit, the 
State of Pennsylvania. 


It is clear, however, that the overwhelming weight of authority 
does not attempt to make any such limitation on the power of a man to 
dispose of his own property in that manner which seems best to him, 
provided, of course, he is not lacking in legal capacity. The extensive 
annotation at 25 A.L.R. 1523 contains a full discussion of the point and 
leaves no room whatever for doubt that the majority rule finds no basis 
for invalidating the trust in question here on the ground of public policy. 


One of the most carefully considered and thorough discussions of 


the problem involved is contained in the case of Delaware Trust Co. v. 
Fitzmaurice, 27 Del. Ch. 101, 31 A.2d 383. In this case, the court con- 
sidered a provision requiring the beneficiary to live up to and observe 
the teachings and faith of the Roman Catholic Church in order to share 


in the decedent's bounty. Exactly the same thing occurred in our own 
case except that the children here are baptized Catholics whereas in 
the Delaware Trust Co. case the beneficiary was not a Catholic. The 
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Court upheld this provision as valid. Another case in which a testator 
laid down a requirement that grandchildren must be brought up and edu- 
cated in the Roman Catholic Church is the case of Matter of Kempf's 
Will, 252 App. Div. 28, 297 N.Y.S. 307, aff'd 278 N.Y. 613, 16 N.E. 2d 
123. The New York Court found that such a requirement did not invali- 
date the bequest. Another New York case, In Re Lesser's Estate, 158 
Misc. 895, 287 N. Y.S. 209, followed the same rule in a situation in which 
the decedent conditioned his bequest upon his grandchildren's being 
raised according to the Jewish faith. 


Although Appellant has relied heavily upon Maryland cases in the 
second portion of his argument, yet to be discussed, he cites no Mary- 
land case with respect to the matter of the public policy point. It should 
be observed, however, that there is Maryland authority: on this point and 
that it is in accordance with the majority rule. In Barnum v. Baltimore, 
62 Md. 275, 50 Am. Rep, 219, the Maryland Court of Appeals considered a. 
provision of a will which made a devisé or legacy dependent upon either the 
withdrawalfrom or the failure to join the priesthood of the Roman Catholic 
Church. The benéficiary in that case failed to meet or satisfy the condition and 
the Court held that he had, as a result, forfeited the right to share in the 
testator's bounty, clearly upholding a provision quite comparable to the 
one laid down in the trust in question in this case. 


Numerous other jurisdictions have followed the same rule. 


The minority rule which would sustain Appellant's position in this 
case appears to be based upon the proposition that such provisions are 
necessarily an interference with the exercise of religious freedom. But 
it is extremely difficult to see where such provision will do any more 
than offer the prospective beneficiary a choice which the beneficiary is 
entirely free to make. The reward offered for complying with the con- 
dition and desire of the grantor may be very tempting or it may not, as 


i See for example, In Re Paulson's Will, 127 Wis. 612, 107'N.Y. 484; In Re 
Estate of Ada L. James (Wisconsin, 1956) 76 N.W. 2d 553; Gordon v. Gordon, 
124 N.E. 2d 228 (Mass. 1955); U.S. National Bank of Portland v. Snodgrass, 275 
P. 2d 860 (Oregon, 1954). 


balanced against the performance of the condition, but there 
can be no question but what the prospective beneficiary is free 
to do as he pleases. The exercise of a freedom may, in any 
situation, at any time, be quite expensive in one way or another. 
This does not mean that the freedom has been taken away. 


It is true that, where a testator or grantor has imposed 
a totally unreasonable and unlimited restraint on a basic 
human function, such as marriage, the courts have held the 
restraint to be contrary to public policy although a theoretical 
choice is left to the beneficiary. It is submitted, however, 
that the authorities cannot be found to have placed in that 
category the type of condition or requirement involved in 
this case. And even in the restraint on marriage cases the 
clear weight of authority holds the condition, for example, 
that the beneficiary not marry one of a certain religious 


faith is not so unreasonable as to be void as contrary to public 
policy. See annotation at 50 A.L.R. 2d 740 et seq. 


What the Appellant's position ultimately relies on is not any 
error in permitting a testator or grantor the right to impose 
conditions on his bounty, but rather it is the proposition that 
the heirs and next of kin have an absolute and unconditional 
right to the decedent's property regardless of the decedent's 
wishes. As to the facts in this case, it is respectfully sub- 
mitted that there is no such rule. The majority rule, as dis- 
cussed above, could not otherwise exist. 


Appellant does not make any effort at all to deny that 
the ma.ority rule on the matter of public policy is contrary 
to the position taken by her in this case. Indeed, a perusal 
of the authorities entirely precludes her from taking any 
such position. Appellee respectfully submits to the Court 
that not only is the majority rule in favor of upholding a 


condition of the type contained in the trust in question, but, 


leaving aside the State of Pennsylvania, there is virtually 
no authority whatever for holding that such a condition is 
void upon the ground of public policy or by any other 
ground. 


aa 


Appellant bases the other principal attack on the validity 
of Article Second of the trust in question on the proposition 
that a trust provision is not valid if it fails to set forth eaearly, 
named, identified, or identifiable beneficiaries. 


The first authority cited in support of that proposition 
is Corpus Juris, 65 Page 271, Sec. 52. Counsel uses a quota- 
tion which does support his position, apparently, but omits the 
last sentence of the section involved which reads: 
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"A trust conferring on the trustee ample power to 
determine the beneficiaries thereof has been held not 
uncertain," 

In addition, the newer work, Corpus Juris Secundum, in bringing 
the material up to date has added this statement: 

"A trust leaving to the discretion of the trustee the 
selection of beneficiaries from a certain class is valid, 
even though he has discretion to exclude some members 
of the class altogether." (89 C.J.S. 789, Sec. 45(c)) 

One could go on citing various authorities which would indicate 
that Appellant's position is unsound, but it is first necessary to draw a 
basic distinction with respect to what kind of a trust is being considered. 


From ancient times the common law has recognized the category 
of charitable trusts and has enforced different rules with respect to such 
trusts than with respect to so-called "private" trusts. Primarily the 
different rules involved concern perpetuities and the necessity for nam- 
ing certain or identifiable beneficiaries. 


The first question, therefore, is what is a charitable trust? In the 
work entitled Scott on Trusts, Volume IV (2nd Edition, 1956), Section 348, 
the question of what constitutes a charitable trust is discussed at some 
length. The conclusion reached by the author is that a charitable trust 
is "a fiduciary relationship with respect to property arising as a result 
of a manifestation of an intention to create it, and subjecting the person 
by whom the property is held to equitable duties to deal with the property 
for a charitable purpose." A somewhat narrower and often relied upon 


definition of a charitable trust is found in Jackson v. Phillips, 14 Allen 
539, 556 (Mass. 1867) and is amply broad to include the instant circum- 
stances: 


"A charity, in the legal sense, may be more fully defined 
as a gift, to be applied consistently with existing laws, 
for the benefit of an indefinite number of persons, either 
by bringing their minds and hearts under the influence of 
education or religion, by relieving their bodies from dis- 
ease, suffering or constraint, by assisting them to estab- 
lish themselves in life, or by erecting or maintaining pub- 
lic buildings or works or otherwise lessening the burdens 
of government." 
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It cannot be argued that there is no "charitable purpose” involved 
in the trust in question. Even the fact that a grantor acts out of spite 
for his relatives does not prevent a trust from being a charitable trust 
if we have the "charitable purpose." In this connection, the same vol- 
ume of Scott on Trusts may be referred to: 

"A trust is nonetheless charitable although the donor was 

actuated by a desire to glorify himself or by a desire to 
spite his relatives." (Volume IV, Scott on Trusts, Sec- 
tion 368, page 2628) 

The courts have relied heavily, in determining what is charitable 

trust, on the ancient Statute of Charitable Uses. 


As this Honorable Court is undoubtedly well aware, the aforemen- 


tioned statute was enacted in England in the year 1601 and, for a great 
many years authorities were of the opinion that it represented the be- 
ginning of the enforcement of charitable trusts. Actually, it was later 
found that such trusts had been enforced for a very long time prior to 
this statute. The statute remains, however, the main source for au- 
thority in decisions down through the years as to what is or is not a 
charitable trust. Indeed, as has been seen in the Maryland Code section 
set out herein, this ancient standard has been codified in our own time. 


Based upon a study of the text writers on the subject and cases in 
the field, it is respectfully submitted that no serious argument can be 
offered that we are not here dealing with a charitable trust. 


It is further clear from the authorities that Appellant's argument 
concerning the lack of a definitely named beneficiary is irrelevant un- 
der these circumstances. "The requirement in the case of private trusts 
that there should be definite beneficiaries is not applicable to charitable 
trusts. It is, indeed, of the essence of a charitable trust that the bene- 
ficiaries should not be definite." (Emphasis added) Volume IV, Scott_ 
on Trusts (2nd Edition, 1956) Section 348.3. Somewhat further along 
his work on the subject, this writer states that it is in the area of the 
requirement, or lack of same, for definite beneficiaries that the most 
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important distinction between private trusts and charitable trusts oc- 
curs. "The mere fact that the beneficiaries of a charitable trust are 
indefinite does not invalidate it; on the contrary, a trust is not a chari- 
table trust where all of the beneficiaries are definitely ascertained." 
Volume IV, Scott on Trusts (2nd Edition, 1956) Section 364. 


Counsel for Appellant then cites and discusses a number of spe- 
cific decisions which would seem to support his proposition even where 
it might be said that facts involved charitable trusts. 


This arises, it is submitted, from the fact, previously mentioned, 
that it was at one time considered that the common law enforcement of 
charitable trusts began with and, therefore, depended upon the Statute 
of Charitable Uses passed in 1601. For this reason, a number of Amer- 
ican jurisdictions, including New York, Virginia and Maryland, upon all 
of which Appellant relies, reached decisions which relied upon the fact 
that the Statute of Charitable Uses, for one reason or another, did not 
apply in those jurisdictions. They accordingly refused to enforce char- 
itable trusts where, either the beneficiaries were not definitely named, 
or there was no compliance with the rule against perpetuities. 


It is not necessary to review the history of these decisions or to 
inquire whether or not they were properly determined. Every one of 
these jurisdictions has since, by statute or otherwise, adopted the rule 
of enforcement of charitable trusts even though, as private trusts, they 
would constitute violations of the normal rules against perpetuities and 
requiring named or ascertainable beneficiaries.” 


The State of Maryland is particularly of interest in the instant 
case. Since at least as far back as 1939 the pertinent statutory provi- 
sion has been as follows: 


* 
Volume IV, Scott on Trusts (2nd Edition, 1956) Section 348.3 
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7 195. Charitable trusts — Enforcement in general. 


"Court (sic) of equity within this State shall have full 
jurisdiction to enforce trusts for charitable purposes, 
upon suit of the State by the Attorney General or upon 
the suit of any person or persons having an interest in 
the enforcement thereof; and as to all trusts hereafter 

gcreated for charitable purposes, whether by gift, deed, 
will or other form of settlement, and whether the sub- 
ject thereof be real or personal property, it shall be no 
t objection to the validity or enforceability of such trusts 
or of such gift, deed, bequest, devise, etc., that the 
beneficiaries of such trust constitute an indefinite class 
*or that such trusts or the limitations under such settle- 
ment are limited to extend for a perpetual or indefinite 
period. 'Charitable purposes' under this section shall 
include all such purposes as are within either the spirit 
or letter of the statute of 43 Elizabeth ch. 4 (1601), com- 
monly known as the statute of charitable uses." (Anno- 
tated Code of Maryland, 1957, §195, page 121.) 


, phe purpose of this section was clearly enunciated by the Mary- 
land Court of Appeals as the removal of objections to charitable trusts 
on the basis of the rule against perpetuities and the indefiniteness of 


beneficiaries. Miller v. Mercantile-Safe Deposit & Trust Co., 224 Md. 
380, 168 A.2d 184, 


Accordingly, the Maryland cases cited by Appellant are no longer 
valid authority in that State, since all were decided prior to the afore- 
mentioned statutory revision of the law involved andare contrary to that 
revision. The same is true of the following cases decided in the District of 
Columbia relying on what was then, but is not now, the law of Maryland: 


Barnes' Heirs v. Barnes' Executors, Fed. Cases 1014, 


3 Cranch, C.C. 269 (1827) 
Coltman et al. v. Moore et al., 1 MacArthur 197: (1873) 


D.C. v. Washington Market Co., 3 MacArthur 559 (1879) 

It is further submitted that the case of Dinwiddie v. Metzger, 45 
App. D.C. 310, as cited by Appellant, is of no consequence in this dis- 
cussion since there the testatrix did not even name a particular chari- 
table purpose of any kind. 
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In any event the cases in this jurisdiction have very clearly 
superseded any of the foregoing cases in the District of Columbia. 


In Columbian Univ. v. Taylor, 25 App. D.C. 124, the testator pro- 
vided: 


", ..I do hereby give . . . to the said Columbian 
University .. . (certain property) . . . in trust to create 
an endowment . . . to the free education of such young 
men as may desire to take advantage of" same, etcetera. 


The Court held that this created a charitable trust and said, 
"We are also of the opinion that the trust is not void for uncertainty. . . 


quoting 2 Pom. Eg. Jur. § 1025, 


"One of the distinguishing elements of a ‘charitable’ 
as compared with an ordinary trust consists in the gener- 
ality, indefiniteness, and even uncertainty which is permit- 
ted in describing the objects and purpose of the benefici- 
aries. From the very definition of a ‘charitable trust’ the 
beneficiaries are always an uncertain body or class; but 
the doctrine goes further than this. If the donor sufficiently 
shows hisjintention to create a charity, and indicates its 
general nature and purpose, and describes in general terms 
the class of the beneficiaries, the trust will be sustained 
and enforced, although there may be indefiniteness in the 
declaration and description, and although much may be left 
to the discretion of the trustees." 


In 1922 the case of Washington Loan & Trust Co., et al. v. Ham- 


mond et al., 51 App. D.C. 260, 278 Fed. 569, was decided. Here the de- 
cedent stated that certain property should be 


“paid to the said Presbyterian Home . . . for the purpose of 
assisting deserving applicants who are unable to furnish 
the necessary money to meet the requirements for admis- 
sion to the Home... ." 


The Court, of course, found this to be a charitable trust with un- 
certain beneficiaries and said, 


"One of the essentials of such a trust is indefiniteness 
as to the beneficiaries. ‘If the founder describes the gen- 
eral nature of the charitable trust, he may leave the details 
of its administration to be settled by trustees under the 
superintendence of a court of chancery.’ " 


* * OX 
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"The courts of Massachusetts, Maryland, West Vir- 
ginia, and other states apply the same test of definite- 
ness to charitable as to private trusts, but they are not 
in harmony with the great weight of authority, and cer- 
tainly not with the holding of the Supreme Court of the 
United States and this court. The question here involved 
was not decided in Dinwiddie v. Metzger, 45 App. D.C. 
310, for it was conceded by the parties in that case that 
the charitable trust which the will attempted to create 
could not be carried into effect. True, in the earlier 
days, long before this court was established, the Mary- 
land rule prevailed here. Barnes v. Barnes, 3 Cranch, 
C.C. 269, Fed. Case. No. 1,014; Coltman v. Moore, 1 
MacArthur (8 App. D.C.) 197. That is not so now. 9 now.” 


In Sedgwick v. National Savings and Trust Co. 76 US. App. D.C. 177, 
130 F.2d 440, this Court had no difficulty in finding a trust providing 
for contributions for the saying of masses to be a "charitable trust" 
and in finding against the argument of uncertainty. There the bequest 
was to ''the Holy Name Cathedral" which was not any type of legal en- 
tity. This Court stated, as against the argument that this was a fatal 


uncertainty in the trust: 


. But we think this construction would be straining the 
universal rule in relation to charitable trusts. It is 
enough if the donor sufficiently describes the nature and 
purposes of the trust, and in general terms the ae of 
beneficiaries. a 


This Court also followed this rule in Beach v. Gilbert, 77 U.S. 
App. D.C. 117, 133 F.2d 50. 
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CONCLUSION 


It is submitted that the arguments advanced by Appellant are with- 
out substantial merit and that the judgment of the trial court, being in 
accord with the law, should be affirmed. 


Respectfully submitted, 


ROBERT W. McCHESNEY, JR., 
Trustee, 
605 Southern Building 
Washington 5, D. C. 


Pro Se. 


